ENACTED 12/13/11

Introduced by the Council President at the Request of the Mayor:
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ORDINANCE 2011-676-E
AN ORDINANCE approving and AUTHORIZING THE MAYOR AND CORPORATION SECRETARY TO EXECUTE A DECLARATION OF Restrictive COVENANT BETWEEN the city of jacksonville AND THE FLORIDA DEPARTMENT OF ENVIRONMENTAL PROTECTION (DEP) for right of way property located in front of 2097 edison avenue in council district 9 (right of way PRoperty) to ensure the proper handling of groundwater that has come from offsite Property onto the City’s right of way Property; AUTHORIZING THE MAYOR AND CORPORATION SECRETARY TO EXECUTE An agreement BETWEEN I.B.N., Incorporated and the city of jacksonville to provide protections to the City due to the groundwater contamination that remains in place; DIRECTING THE COUNCIL LEGISLATIVE SERVICES DIVISION TO PROVIDE COPIES OF THIS ORDINANCE TO JEA, the City Surveyor, and the Development Services Division; PROVIDING AN EFFECTIVE DATE.


WHEREAS, I.B.N., Incorporated (“Company”) is the fee simple owner of certain real property located at 2097 Edison Avenue, Jacksonville, Florida, RE# 089674 0000 (“Property”); and

WHEREAS, following a discharge of petroleum products at the Property, the Company took steps to reduce this contamination, but contamination still exists in the groundwater on this Property and has travelled offsite into a portion of the City’s right of way in front of the Property (“Right of Way Property”);

WHEREAS, in order to reduce or eliminate the risk of exposure of the contaminants to the environment and to users or occupants of the Property, the Company plans to enter into a Declaration of Restrictive Covenant with the Florida Department of Environmental Protection (“DEP”) that will allow the groundwater contamination to stay in place and restrict the use of groundwater on its Property; and

WHEREAS, because the contamination will also remain in the City’s Right of Way Property, the City has been asked by the Company and DEP to sign a Declaration of Restrictive Covenant, which will restrict the use of the groundwater on the City’s Right of Way Property; and 

WHEREAS, because contamination remains on the Right of Way Property and should be handled appropriately, the City has agreed to sign the Declaration of Restrictive Covenant, and in exchange the Company has agreed to execute an Agreement that will cover the extra costs that may be imposed on the City due to the Declaration of Restrictive Covenant as well as provide an indemnity to the City; now therefore, 


BE IT ORDAINED by the Council of the City of Jacksonville:


Section 1.

Findings. The recitals stated hereinabove are true and by this reference are adopted herein.


Section 2.

Approval and Authorization of the Declaration of Restrictive Covenant for Right of Way Property. There is hereby approved, and the Mayor and Corporation Secretary are hereby authorized to execute and deliver on behalf of the City of Jacksonville, a Declaration of Restrictive Covenant in substantially the same form as is attached hereto as Exhibit 1.  The purpose of this document is to meet the requirements of DEP and ensure the proper handling of the contamination that remains at the Right of Way Property due to offsite contamination.  

Section 3.

Approval and Authorization of Agreement with the Company.  There is hereby approved, and the Mayor and Corporation Secretary are hereby authorized to execute and deliver, on behalf of the City of Jacksonville, an Agreement with the Company in substantially the same form attached hereto as Exhibit 2.  The purpose of this agreement is to provide an indemnity and protections to the City due to the groundwater contamination that remains in place on the Right of Way Property due to offsite contamination.  
Section 4.  Direction to Circulate. The City Council Legislative Services is hereby directed to provide copies of this ordinance and the Exhibits to JEA’s environmental representative, the City Surveyor, and the Development Services Division instructing them to make note of the restrictions on the use of the groundwater and the Agreement associated with any work that may be performed in the Right of Way Property.
Section 5. Effective Date.  This ordinance shall become effective upon signature by the Mayor or upon becoming effective without the Mayor’s signature.

Form Approved:

      /s/  Kristina G. Nelson     _ 
Office of General Counsel

Legislation Prepared By:
Kristina G. Nelson
G:\SHARED\LEGIS.CC\2011\ord\IBN Agreements for 2097 Edison Road.doc 
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This instrument prepared by:
Richard L. Maguire

Rogers Towers, P.A.

1301 Riverplace Blvd., Ste. 1500
Jacksonville, FL 32207

DECLARATION OF RESTRICTIVE COVENANT

THIS DECLARATION OF RESTRICTIVE COVENANT (hereinafter “Declaration”)
is made this ___ day of , 2011, by The City of Jacksonville, the
property owner (hereinafter “"GRANTOR”") and the Florida Department of Environmental
Protection (hereinafter “FDEP").

RECITALS

A GRANTOR is the fee simple owner of that certain real property situated in the
County of Duval, State of Florida, more particularly described in Exhibit “A” attached
hereto and made a part hereof (hereinafter the “Restricted Right of Way Property”);

B. The facility name at the time of this Declaration is The Edison Avenue Right of
Way. This Declaration addresses the discharge on the adjacent property located at
2097 Edison Avenue, Jacksonville, Florida (the “Property”); that discharge was reported
to the FDEP on January 8, 2002. The FDEP Facility Identification Number for the
Property is 16/9802431. The Grantor is not responsible for the discharge that has
migrated onto its Restricted Right of Way Property.

C. The discharge of petroleum products on the Property and the migration to the
Restricted Right of Way Property is documented in the following reports that are
incorporated by reference:
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1. Supplemental Site Assessment Report Addendum No. 5 dated June 29,
2010, submitted by Mechling Engineering & Consulting, Inc.

D. The reports noted in Recital C set forth the nature and extent of the
contamination described in Recital C that is located on the Property and the Restricted
Property. These reports confirm that contaminated groundwater as defined by Chapter
62-770, Florida Administrative Code (F.A.C.), exists on the Property and the Restricted
Property. Also, these reports document that the groundwater contamination does not
extend beyond the Restricted Right of Way Property downgradient boundaries, that the
extent of the groundwater contamination does not exceed 1/4 acre, and the
groundwater contamination is not migrating from the Restricted Property.

E. Itis the intent of the restrictions in this Declaration to reduce or eliminate the risk
of exposure of users or occupants of the Restricted Right of Way Property and the
environment to the contaminants and to reduce or eliminate the threat of migration of
the contaminants.

F. The FDEP has agreed to issue a Site Rehabilitation Completion Order with
Conditions (hereinafter “Order”) upon recordation of this Declaration. The FDEP can
unilaterally revoke the Order if the conditions of this Declaration or of the Order are not
met.  Additionally, if concentrations of petroleum products’ chemicals of concern
increase above the levels approved in the Order, or if a subsequent discharge occurs at
the Restricted Property, the FDEP may require site rehabilitation to reduce
concentrations of contamination to the levels allowed by the applicable FDEP rules.
The Order relating to FDEP Facility No. 16/9802431 can be found by contacting the
appropriate FDEP district office or bureau.

G. GRANTOR deems it desirable and in the best interest of all present and future
owners of the Restricted Right of Way Property that an Order be obtained and that the
Restricted Right of Way Property be held subject to certain restrictions, all of which are
more particularly hereinafter set forth. A Specific Purpose Survey, Boundary Survey or
Sketches Accompanying Legal Descriptions prepared in accordance with the Minimum
Technical Standards (MTS), depicting the restricted area and includes four corners
referenced to the State Plane Coordinates System or geographical coordinates is
attached hereto as Exhibit “A”.

NOW, THEREFORE, to induce the FDEP.to issue the Order and for other good and
valuable consideration, the receipt and sufficiency of which are hereby acknowledged
by each of the undersigned parties, GRANTOR agrees as follows:

1. The foregoing recitals are true and correct and are incorporated herein by
reference.

2. GRANTOR hereby imposes on the Restricted Right of Way Property the
foliowing restriction:
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a. There shall be no use of the groundwater under the Restricted Property.
There shail be no drilling for water conducted on the Restricted Right of Way
Property nor shall any wells be installed on the Restricted Right of Way Property
other than monitoring wells pre-approved in writing by FDEP’s Division of Waste
Management (DWM), in addition to any authorizations required by the Division of
Water Resource Management and the Water Management Districts. Additionally,
there shall be no stormwater swales, stormwater detention or retention facilities,
or ditches on the Restricted Property. For any dewatering activities, a plan
approved by FDEP's DWM must be in place to address and ensure the
appropriate handling, treatment, and disposal of any extracted groundwater that
may be contaminated.

3. In the remaining paragraphs, all references to “GRANTOR” and “FDEP” shall
also mean and refer to their respective successors and assigns.

4, For the purpose of monitoring the restrictions contained herein, FDEP is hereby
granted a right of entry upon and access to the Restricted Right of Way Property at
reasonable times and with reasonable notice to the GRANTOR. Access to the Property
is granted by an adjacent public right of way.

5. It is the intention of GRANTOR that this Declaration shall touch and concern the
Restricted Property, run with the land and with the title to the Restricted Property, and
shall apply to and be binding upon and inure to the benefit of GRANTOR and FDEP,
and to any and all parties hereafter having any right, title or interest in the Restricted
Right of Way Property or any part thereof. The FDEP may enforce the terms and
conditions of this Declaration by injunctive relief and other appropriate available legal
remedies. Any forbearance on behalf of the FDEP to exercise its right in the event of
the failure of the GRANTOR to comply with the provisions of this Declaration shall not
be deemed or construed to be a waiver of the FDEP's rights hereunder. This
Declaration shall continue in perpetuity, unless otherwise modified in writing by
GRANTOR and the FDEP as provided in paragraph 7 hereof. These restrictions may
also be enforced in a court of competent jurisdiction by any other person, firm,
corporation, or governmental agency that is substantially benefited by these restrictions.
If the GRANTOR does not or will not be able to comply with any or all of the provisions
of this Declaration, the GRANTOR shall notify FDEP in writing within three (3) calendar
days.  Additionally, GRANTOR shall notify FDEP thirty (30) days prior to any
conveyance or sale, granting or transferring the Restricted Right of Way Property or
portion thereof, to any heirs, successors, assigns or grantees, including, without
limitation, the conveyance of any security interest in said Restricted Property.

6. In order to ensure the perpetual nature of these restrictions, GRANTOR shall
reference these restrictions in any subsequent lease or deed of conveyance, including
the recording book and page of record of this Declaration. Furthermore, prior to the
entry into a landiord-tenant relationship with respect to the Restricted Property, the
GRANTOR agrees to notify in writing all proposed tenants of the Restricted Right of
Way Property of the existence and contents of this Declaration of Restrictive Covenant.

JAX\I586974_3 3.
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7. This Declaration is binding until a release of covenant is executed by the FDEP
Secretary (or designee) and is recorded in the public records of the county in which the
land is located. To receive prior approval from the FDEP to remove any requirement
herein, cleanup target levels established pursuant to Florida Statutes and FDEP rules
must have been achieved. This Declaration may be modified in writing only. Any
subsequent amendments must be executed by both GRANTOR and the FDEP and be
recorded by the real property owner as an amendment hereto.

8. If any provision of this Declaration is held to be invalid by any court of competent
jurisdiction, the invalidity of that provision shall not affect the validity of any other
provisions of the Declaration. All such other provisions shall continue unimpaired in full
force and effect.

9. GRANTOR covenants and represents that on the date of execution of this
Declaration that GRANTOR is seized of the Restricted Right of Way Property in fee
simple and has good right to create, establish, and impose this restrictive covenant on
the use of the Property. GRANTOR also covenants and warrants that the Restricted
Right of Way Property is free and clear of any and all liens, mortgages, or
encumbrances that could impair GRANTOR'S rights to impose the restrictive covenant
described in this Declaration or that is superior to the restrictive covenant described in
this Declaration, unless a joinder and consent, and subordination of such interests,
applicable, is attached hereto.

JAX\I586974_3 4
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IN WITNESS WHEREOQF, City of Jacksonville has executed this instrument, this
day of , 20 :

WITNESSES: CITY OF JACKSONVILLE

By:
Print Name: Alvin Brown, Mayor

117 W. Duval Street, Suite 400
Jacksonville, Florida 32202

Print Name: ATTEST:

Neill W. McArthur, Jr., Corporation

Secretary
STATE OF FLORIDA
COUNTY OF DUVAL
The foregoing instrument was acknowledged before me this day of

, 20 , by Alvin Brown and Neill W. McArthur, Jr., the Mayor and
Corporation Secretary, respectively, of the City of Jacksonville, a municipal corporation,
on behalf of the corporation. Such persons are personally known to me.

Print Name:
Notary Public
Form approved:
Assistant General Counsel
JAX\I 5869743 5.
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IN WITNESS WHEREQF, the Florida Department of Environmental Protection has
executed this instrument, this day of , 2011,

FLORIDA DEPARTMENT OF
ENVIRONMENTAL PROTECTION

By:
Name:

Title:

Division of {{fill in appropriate Division}};
Bureau of ((fill in appropriate Bureauj}); {{fill in
appropriate District}}

District Office

{{Mailing Address}}, Mail Station {{__}}, {{City}},
Florida ({Zip Code}}

Signed, sealed and delivered in the presence of:

Witness: Date:
Print Name:
Witness: Date:
Print Name:
STATE OF )
COUNTY OF )
The foregoing instrument was acknowiedged before me this day of .
2011, by as representative for the Florida
Department of Environmental Protection.
Personally Known OR Produced Identification

Type of Identification Produced

Signature of Notary Public

Print Name of Notary Public

Commission No.

Commission Expires:

JAXNI586974_3 -6-
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PREPARED BY AND RETURN TO:

Richard L. Maguire

Rogers Towers, PLA.

1301 Riverplace Blvd., Suite 15(0)
Jacksonville. Florida 32207

(904) 346-5564

AGREEMENT
(Edison Avenue Right of Way)

THIS AGREEMENT by and between LB.N., INCORPORATED, a Florida
Corporation (hereinafter “IBN™), for the benefit of the CITY OF JACKSONVILLE, a Florida
municipal corporation (hereinafter “City").

WITNESSETH:

WHEREAS, IBN is the owner of real property located in Duval County, State of Florida,
known as 2097 Edison Avenue, Jacksonville, more particularly described in Exhibit A which is
attached hereto and made a part thereof (hereinafter “Property”); and

WHEREAS, the City is the owner of the Edison Avenue Right of Way which is adjacent
to the Property and more particularly described in Exhibit B, which is attached hereto and
corporated herein by reference (the “Right of Way™); and

WHEREAS, certain groundwater contamination associated with operations on the
Property was discovered on the Right of Way (“Contamination”). The lateral extent of the
Contamination as well us the Property and the Right of Way are shown on Exhibit C, which is
attached hereto and incorporated herein by reference; and

WHEREAS, [BN has requested the permission of the City to record a Declaration of
Restrictive Covenant in favor of the Florida Department of Environmental Protection,
(hereinafter “FDEP”). which encumbers the Right of Way (the “Declaration”); and

WHEREAS, the City has agreed 1o execute the Declaration in favor of FDEP in order to
allow IBN to obtain from FDEP a site rehabilitation completion order (“Order™), with conditions,
which authorizes leaving the Contamination in the Right of Way; and
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WHREAS, in consideration of the City's execution of the Declaration, IBN, as described
below, will reimburse, indemnify and hold the City harmless from and against all expenses
arising from the presence of the Contamination in the Right of Way.

NOW THEREFORE, in consideration of the City’s willingness to execute and record a
Declaration in favor of FDEP as sct forth above and IBN's willingness to accept the obligations,
conditions and other mutual considerations hereinafter set out, IBN and the City agree to the
following:

1. The above recitals are true and correct and incorporated herein by reference.

2. IBN shall prepare and submit to FDEP a Declaration, in substantially the same
form as the draft Declaration attached hereto as Exhibit D, encumbering the Right of Way.

3. IBN shall perform all work, or be responsible for the costs, associated with the
preparation and implementation of the Declaration, including supplying FDEP with all material
for FDEP’s review and approval of the Declaration, finalizing and recording the Declaration, and
construction and maintenance of any required engineering controls.

4. The City agrees that any work performed by or on behalf of the City within the
Contaminated Area ("Work™”) shall be performed subject to the requirements of the Declaration,

5. The City shall, in advance of performing any Work that requires excavation or
other contact with the Contamination (the “Excavation™), provide notice, in writing, to IBN;
provided however, that in cases of emergency the City agrees to provide notice to IBN within
forty-eight (48) hours after the City's entry on the Right of Way to perform any urgent and
necessary Excavation.

6. IBN agrees to provide the City with any necessary temporary construction and/or
access easements on the Property to perform any required Work hereunder within the
Contaminated Area. Such casements shall be in a recordable form approved by the City and all
expenses associated with said easements including surveys, documentary stamp taxes, in any,
and recording fees shall be at the sole expense of IBN.

7. IBN shall have the option, in its sole discretion, to either conduct the Excavation
or notify the City that the City may do so.

8. If IBN so advises the City in writing that IBN shall not perform the Excavation
and the City provides the notice to IBN required herein in Paragraph 5, IBN agrees to pay the
City for any costs or expenses incurred in connection with the performance of the Excavation as
requircd by the Declaration, including the development of a plan to address and ensure the
appropriatc handling, treatment, and disposal of any Contamination that may be contacted or
excavated. IBN's liability for the costs and expenses in this Paragraph is not subject to the
indemnification provisions of Paragraph 7.

JAXMS37813.5 2.
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9. If the City provides the notice to IBN required herein in Paragraph 5, IBN shall
indemnify and hold the City harmless from and against and all claims, demands, losses,
damages, defense costs or liability of any kind which arisc out of, or are in any manner
connected with the presence of the Contamination, except to the extent that such claims,
demands, losses damages, defense costs or liability are the result of or caused by the willful acts
or negligence of the City, its agents, employees or contractors.

10. BN shall notify the City of any increase in concentration or migration, of which
it is aware, of any hazardous or toxic materials, substances or wastes. maintained on, in, under or
within the Right of Way or Property and will transmit to the City copies of any citations, orders,
notices or other material governmental or other communication received with respect to any
other hazardous materials, substances, wastes or other environmentally regulated substances
affecting the Right of Way or Property.

I1. IBN shall notify the City of any civil, criminal or administrative action, suit,
demand, claim, hearing, noticc or demand letter, notice of violation or proceeding pending
against the Right of Way or Property. relating in any way to any federal, state, or local
environmental law, regulation, code, plan, order, decree, judgment, injunction, notice or demand
letter issued, entered, promulgated or approved thereby.

12. Any and all notices, which are permitted or required in this Agreement, shall be in
writing and shall be duly delivered and given when personally served or mailed to the person at
the address designated below. If notice is mailed, the same shall be mailed, postage prepaid, in
the United States mail by certificd or registered mail - return receipt requested. Notice shall be
deemed given on the date of personal delivery or mailing and reccipt shall be deemed to have
occurred on the date of receipt; in the case of receipt of certified or registered mail, the date of
receipt shall be evidenced by return receipt documentation.  Failure to accept certified or
registered mail shall be deemed a receipt thereof within ten (10) days after the first notice of
delivery of the certified or registered mail. Any entity may change its address as designated
herein by giving notice thereof as provided herein or such other address either party from time to
time specifies in writing to the other.

As to IBN: With a Copy to:

Charles Rogers Richard L. Maguire

President Attorney at Law

5074 Arapahoe Avenue Rogers Towers, P.A.

Jacksonville, FL 32210 1301 Riverplace Blvd., Suite 1500

Jacksonville, FLL 32207
As to the City: ' With Copies to:
Public Works Department
Real Estate Division Office of General Counsel
214 N. Hogan Street, 10" Floor City of Jacksonville
Jacksonville, Florida 32202 Land Use and Environmental Department
Attn: Real Estate Director 117 West Duval Street, Suite 480
JAXMISIT817_5 3.
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Jacksonville, Florida 32202
And:

Public Works Department

Real Estate Division

214 N. Hogan Street, Room 1078
Jacksonville, Florida 32202

Attn: City Surveyor

13. The failure to observe or perform any of the covenants, conditions or obligations
of this Agreecment within twenty (20) days after the issuance of written notice specifying the
nature of the default claimed shall constitute a material default and breach of this Agreement by
the non-performing party (“Defaulting Party™). provided, however, if such condition is of a
nature that it cannot be corrected within twenty (20) days, then such party shall not be in default
or be decmed a Defaulting Party so long as it commences such cure promptly after receiving
such notification, and diligently pursues such cure and such cure is in any event completed
within forty-five (45) days.

With respect to any default under this paragraph 12, any party shall have the right, but not
the obligation, to cure such default by the payment of money or the performance of some other
action for the account of and at the expense of the Defaulting Party; provided, however, that in
the event a default hereunder shall constitute an emergency condition, any party acting in good
faith, shall have the right to cure such default upon such advance notice as is reasonably possible
under the circumstances, or if necessary, without advance notice, so long as notice is given as
soon as possible thereafter. To effectuate any such cure, the party shall have the irrevocable
right upon prior written notice to enter upon the property of the other party to perform any
necessary work or furnish any neccessary materials or services to cure the default of the other
party. In the event any party shall cure a default, the party in default shall reimburse the curing
party for all costs and expenses incurred in connection with such curative action, within twenty
(20) days of receipt of demand, together with reasonable documentation supporting the
expenditures made.

Each party shall have the right to prosecute any proceedings at law or in equity against
any Defaulting Party hercto, or any other person, violating or attempting to violate or defaulting
upon any of the provisions contained in this Agreement, and to recover damages for any such
violation or default. Such rights shall include the right to restrain by injunction any violation or
threatened violation by another of any of the terms, covenants or conditions of this Agreement,
or to obtain a decree to compel performance of any such terms, covenants, or conditions, it being
agreed that the remedy at law for a breach of any such term, covenant, or condition (except
those, if any, requiring the payment of a liquidated sum) is not adequate. All of the remedies
permitted or available to a party under this Agreement or at law or in equity shall be cumulative
and not alternative, and invocation of any such right or remedy shall not constitute a waiver or
clection of remedies with respect to any other permitted or available right or remedy.

i
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14, This Agreement may not be amended without the written approval of the City and

[BN.

LS. This Agreement shall be construed in accordance with and governed by the laws
of the State of Florida and the laws of the United States pertaining to transactions in the State of
Florida.

16. This Agreement shall be recorded in the public records of Duval County, Florida.

17. All the covenants, agreements, conditions and restrictions set forth in this
Agreement arc intended to be and shall be construed as covenants running with the Property and
Right of Way and shall bind subsequent owners, their successors and assigns.

| Zhe Remander OF This Page War Lurentionally Left Blank. Signatnre Pages To Follow.)
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IN WITNESS WHEREOQF, the City and IBN have exccuted this Agreement this
day of of 2011.

Witnesses as to IBN: IBN, INCORPORATED, a Florida Corporation

Print Name:

Print Name:

STATE OF FLORIDA
COUNTY OF DUVAL

The foregoing instrument was acknowledged before me this ___ day of \
2011, by Charles Rogers, as President of IBN, INCORPORATED, a Florida corporation on
behalf of said corporation. Such persons are personally known to me.

Notary Public, State of Florida
Print Name:

My Commission Expires:
My Commission Number is:

JAXMISA78133 -H-
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IN WITNESS WHEREOF, the City has -executed this instrument this day of

,2011.
Witnesses as to City: City of Jacksonville
Print Name: Name:
Title:

Print Name:
Form approved:
Counsel to Jacksonville
STATE OF FLORIDA
COUNTY OF DUVAL

The foregoing instrument was acknowledged before me this day of ,
2011, by . the of the City of
Jacksonville, a body politic and corporate, on behalf of the City. Such person: ___is personally
known to me; or ___ produced a current driver's license as identification; or
___ produced as identification.

Print Name:
Notary Public, State of Florida
My Commission Expires:

JAXVESITRIZ_S -7-
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EXHIBIT A
LEGAL DESCRIPTION OF PROPERTY

Part of Lot 14, Hawkins and Fitzpatrick’s Subdivision of Block 5. West Lewisville, According to
the Plat therof recorded in Plat Book 4, Page 82 of the Current Public Records of Duval County,
Florida.

Begin at the intersection of north linc of Edison Avenue (a 60.0 foot Right-of-Way) with the east
line of Goodwin Street (a 33.0 foot Right-of-Way); thence north 09°52°40™ east, 80.70 feet,
along the east line of said Goodwin Street; thence south 88°40°20" east, 53.13 fect; thence south
01°16735™ west. 80.05 feet, to the north line of said Edison Avenue: thence north §8°27°30”
west, 65.20 feet, along the north linc of said Edison Avenue, to the point of beginning.

JAXAMSIIRI3CS -R-
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EXHIBIT B
LEGAL DESCRIPTION OF RIGHT OF WAY
[To be prepared and provided by IBN upon approval of legislation]
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EXHIBIT C
LATERAL EXTENT OF CONTAMINATION
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This instrument prepared by:
Richard L. Maguire

Rogers Towers, P.A.

1301 Riverplace Bivd., Ste. 1500
Jacksonville, FL 32207

DECLARATION OF RESTRICTIVE COVENANT

THIS DECLARATION OF RESTRICTIVE COVENANT (hereinafter “Declaration”)
is made this ___ day of , 2011, by The City of Jacksonville, the
property owner (hereinafter “GRANTOR?”") and the Florida Department of Environmental
Protection (hereinafter “FDEP”).

RECITALS

A, GRANTOR is the fee simple owner of that certain real property situated in the
County of Duval, State of Florida, more particularly described in Exhibit “A” attached
hereto and made a part hereof (hereinafter the “Restricted Right of Way Property”);

B. The facility name at the time of this Declaration is The Edison Avenue Right of
Way. This Declaration addresses the discharge on the adjacent property located at
2097 Edison Avenue, Jacksonville, Florida (the “Property”); that discharge was reported
to the FDEP on January 9, 2002. The FDEP Facility Identification Number for the
Property is 16/9802431. The Grantor is not responsible for the discharge that has
migrated onto its Restricted Right of Way Property.

C. The discharge of petroleum products on the Property and the migration to the
Restricted Right of Way Property is documented in the following reports that are
incorporated by reference:
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1. Supplemental Site Assessment Report Addendum No. 5 dated June 29,
2010, submitted by Mechling Engineering & Consulting, Inc.

D. The reports noted in Recital C set forth the nature and extent of the
contamination described in Recital C that is located on the Property and the Restricted
Property. These reports confirm that contaminated groundwater as defined by Chapter
62-770, Florida Administrative Code (F.A.C.), exists on the Property and the Restricted
Property. Also, these reports document that the groundwater contamination does not
extend beyond the Restricted Right of Way Property downgradient boundaries, that the
extent of the groundwater contamination does not exceed 1/4 acre, and the
groundwater contamination is not migrating-from the Restricted Property.

E. It is the intent of the restrictions in this Declaration to reduce or eliminate the risk
ot exposure of users or occupants of the Restricted Right of Way Property and the
environment to the contaminants and to reduce or eliminate the threat of migration of
the contaminants.

F. The FDEP has agreed to issue a Site Rehabilitation Completion Order with
Conditions (hereinafter “Order") upon recordation of this Declaration. The FDEP can
unilaterally revoke the Order if the conditions of this Declaration or of the Order are not
met.  Additionally, if concentrations of petroleum products’ chemicals of concern
increase above the levels approved in the Order, or if a subsequent discharge occurs at
the Restricted Property, the FDEP may require site rehabilitation to reduce
concentrations of contamination to the levels allowed by the applicable FDEP rules.
The Order relating to FDEP Facility No. 16/9802431 can be found by contacting the
appropriate FDEP district office or bureau.

G. GRANTOR deems it desirable and in the best interest of all present and future
owners of the Restricted Right of Way Property that an Order be obtained and that the
Restricted Right of Way Property be held subject to certain restrictions, all of which are
more particularly hereinafter set forth. A Specific Purpose Survey, Boundary Survey or
Sketches Accompanying Legal Descriptions prepared in accordance with the Minimum
Technical Standards (MTS), depicting the restricted area and includes four corners
referenced to the State Plane Coordinates System or geographical coordinates is
attached hereto as Exhibit “A”.

NOW, THEREFORE, to induce the FDEP to issue the Order and for other good and
valuable consideration, the receipt and sufficiency of which are hereby acknowledged
by each of the undersigned parties, GRANTOR agrees as follows:

1. The foregoing recitals are true and correct and are incorporated herein by
reference.

2. GRANTOR hereby imposes on the Restricted Right of Way Property the
‘following restriction:
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a. There shall be no use of the groundwater under the Restricted Property.
There shall be no drilling for water conducted on the Restricted Right of Way
Property nor shall any wells be installed on the Restricted Right of Way Property
other than monitoring wells pre-approved in writing by FDEP’s Division of Waste
Management (DWM), in addition to any authorizations required by the Division of
Water Resource Management and the Water Management Districts. Additionally,
there shall be no stormwater swales, stormwater detention or retention facilities,
or ditches on the Restricted Property. For any dewatering activities, a plan
approved by FDEP's DWM must be in place to address and ensure the
appropriate handling, treatment, and disposal of any extracted groundwater that
may be contaminated.

3. In the remaining paragraphs, all references to “GRANTOR” and “FDEP” shall
also mean and refer to their respective successors and assigns.

4, For the purpose of monitoring the restrictions contained herein, FDEP is hereby
granted a right of entry upon and access to the Restricted Right of Way Property at
reasonable times and with reasonable notice to the GRANTOR. Access to the Property
is granted by an adjacent public right of way.

5. It is the intention of GRANTOR that this Declaration shall touch and concern the
Restricted Property, run with the land and with the title to the Restricted Property, and
shall apply to and be binding upon and inure to the benefit of GRANTOR and FDEP,
and to any and all parties hereafter having any right, title or interest in the Restricted
Right of Way Property or any part thereof. The FDEP may enforce the terms and
conditions of this Declaration by injunctive relief and other appropriate available legal
remedies. Any forbearance on behalf of the FDEP to exercise its right in the event of
the failure of the GRANTOR to comply with the provisions of this Declaration shall not
be deemed or construed to be a waiver of the FDEP’s rights hereunder. This
Declaration shall continue in perpetuity, unless otherwise modified in writing by
GRANTOR and the FDEP as provided in paragraph 7 hereof. These restrictions may
also be enforced in a court of competent jurisdiction by any other person, firm,
corporation, or governmental agency that is substantially benefited by these restrictions.
If the GRANTOR does not or will not be able to comply with any or all of the provisions
of this Declaration, the GRANTOR shall notify FDEP in writing within three (3) calendar
days.  Additionally, GRANTOR shall notify FDEP thirty (30) days prior to any
conveyance or sale, granting or transferring the Restricted Right of Way Property or
portion thereof, to any heirs, successors, assigns or grantees, including, without
limitation, the conveyance of any security interest in said Restricted Property.

6. In order to ensure the perpetual nature of these restrictions, GRANTOR shall
reference these restrictions in any subsequent lease or deed of conveyance, including
the recording book and page of record of this Declaration. Furthermore, prior to the
entry into a landlord-tenant relationship with respect to the Restricted Property, the
GRANTOR agrees to notify in writing all proposed tenants of the Restricted Right of
Way Property of the existence and contents of this Declaration of Restrictive Covenant.
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7. This Declaration is binding until a release of covenant is executed by the FDEP
Secretary (or designee) and is recorded in the public records of the county in which the
land is located. To receive prior approval from the FDEP to remove any requirement
herein, cleanup target levels established pursuant to Florida Statutes and FDEP rules
must have been achieved. This Declaration may be modified in writing only. Any
subsequent amendments must be executed by both GRANTOR and the FDEP and be
recorded by the real property owner as an amendment hereto.

8. If any provision of this Declaration is held to be invalid by any court of competent
jurisdiction, the invalidity of that provision shall not affect the validity of any other
provisions of the Declaration. All such other provisions shall continue unimpaired in full
force and effect.

9. GRANTOR covenants and represents that on the date of execution of this
Declaration that GRANTOR is seized of the Restricted Right of Way Property in fee
simple and has good right to create, establish, and impose this restrictive covenant on
the use of the Property. GRANTOR also covenants and warrants that the Restricted
Right of Way Property is free and clear of any and all liens, mortgages, or
encumbrances that could impair GRANTOR'S rights to impose the restrictive covenant
described in this Declaration or that is superior to the restrictive covenant described in
this Declaration, unless a joinder and consent and subordination of such interests,
applicable, is attached hereto.
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IN WITNESS WHEREOF, City of Jacksonville has executed this instrument, this
day of , 20

WITNESSES: CITY OF JACKSONVILLE
" By:
Print Name: Alvin Brown, Mayor
117 W. Duval Street, Suite 400
Jacksonville, Florida 32202
Print Name:

ATTEST:

Neill W. McArthur, Jr., Corporation

Secretary
STATE OF FLORIDA
COUNTY OF DUVAL
The foregoing instrument was acknowledged before me this day of

, 20___, by Alvin Brown and Neill W. McArthur, Jr., the Mayor and
Corporation Secretary, respectively, of the City of Jacksonville, a municipal corporation,
on behalf of the corporation. Such persons are personally known to me.

Print Name:
Notary Public

Form approved:

Assistant General Counsel
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IN WITNESS WHEREOF, the Florida Department of Environmental Protection has
executed this instrument, this day of , 2011,

FLORIDA DEPARTMENT OF
ENVIRONMENTAL PROTECTION

By:
Name:

Title:

Division of {{fill in appropriate Division)};
Bureau of {ffill in appropriate Bureau)}; {{fill in
appropriate District}}

District Office

{{Mailing Address}}, Mail Station {f___}}, ({City}},
Florida {{Zip Code}}

Signed, sealed and delivered in the presence of:

Witness: Date:
Print Name:
Witness: Date:
Print Name:
STATE OF )
COUNTY OF )
The foregoing instrument was acknowledged before me this day of ,
2011, by as representative for the Florida
Department of Environmental Protection.
Personally Known OR Produced Identification

Type of Identification Produced

Signature of Notary Public

Print Name of Notary Public

Commission No.

Commission Expires:
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